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Summary Trial in the Absence of the Accused Balancing of Witness Protection With Right to 
Public Trial      

Summary  

The geographical focus of this past week’s proceedings shifted from Koribondo to events that 
took place in Kenema and Blama in February 1998. The prosecution called a further six 
witnesses to the stand this week, five of whom were police officers and one who was a Kenema 
shopkeeper, bringing the total number of witnesses heard thus far in the CDF trial to 15. The 
witnesses recounted events that allegedly took place in Kenema and Blama in February 1998 
during a period of transition from AFRC and RUF control over the region to CDF control. AFRC 
and RUF juntas had displaced the democratically elected Kabbah government of Sierra Leone in 
May 1997 [1]. At the time of the alleged events, Kamajors acting on behalf of CDF interests had 
entered the towns in an effort to seize control from the RUF and AFRC juntas. In their efforts to 
gain control of Kenema and Blama, the Kamajors allegedly tortured and killed police officers as 
well as civilians. Five of the six witnesses were police officers who had previously been employed 
by the then-exiled Kabbah government.  

Much of the cross-examination this week explored the nature of the relationship between the 
police and the juntas, since the status of the police was unsettled under the unconstitutional ruling 
junta. One witness testified that the Kamajors had been mobilized against the AFRC and RUF 
forces, and police officers may have been perceived as junta collaborators. Another witness 
testified that police forces were obliged to obey the de facto authority of the juntas under threat of 
death even though they had been instructed by the Kabbah government to resist. The legitimacy 
of the actions of the police force and their part in assisting the juntas was further called into 
question when two of the police officers testified under cross examination that they had not filed 
reports of the events in Kenema at that time. Defense counsel for Kondewa attempted to discredit 
one of the witnesses by claiming that his departure from Kenema shortly before the Kamajors 
established control there indicated his collaboration with the AFRC.  

Police witness testimony centered on the alleged killings of six police officers in the Kenema 
police barracks. Evidence was also given regarding the looting of several police officers’ houses 
in the vicinity of the barracks. Witness TF2-040 testified that he hid his uniform when Kamajors 
entered the barracks, and he later saw and helped bury the corpses of six of his colleagues. 
Witness TF2-151, a Kenema shopkeeper, testified that he had been mistakenly identified as a 
junta by the Kamajors and was subsequently beaten and threatened with death. Witness TF2-041 
was a police officer stationed in Blama, where the junta forces had allegedly withdrawn several 
days prior to the arrival of the Kamajors. He testified that he was brought before the Kamajor 
commanding officer and threatened with death. After describing threats and torture, the witness 
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showed the court scars on the back of his neck, where he claimed to have been cut by a 
Kamajor’s knife.  

The protection of witness identity continued to be an important issue at trial. Witness TF2-151 
expressed concerns that the disclosure of names and addresses during his testimony would 
make his identity known to any residents of Kenema. This issue is particularly important given the 
court’s unique and unprecedented location in the country where the alleged atrocities took place. 
The court is frequently tasked with balancing the rights of the accused parties to a fair and public 
trial with protecting the security and identity of witnesses. Two of the main issues that emerged at 
trial this week stem from the tension between these competing principles. 

Trial in the Absence of the Accused  

Proceedings this week were temporarily interrupted by Sam Hinga Norman’s abrupt refusal to 
continue appearing at trial following the Monday morning session. In his cross examination of 
Witness TF2-033 during that session, Hinga Norman asked the witness whether he would testify 
if the wooden partition shielding him from view of the public gallery were removed. After the 
witness’s affirmative response, Hinga Norman argued that witnesses ought to be exposed to the 
public of Sierra Leone as a way of enforcing their obligations to tell the truth. He additionally 
claimed that the witness was lying and was receiving material support from the court in the form 
of payments and services.  

All three accused were absent when the trial chamber resumed proceedings after its mid-day 
break. Hinga Norman’s stand-by counsel informed the bench that Norman had ordered him not to 
participate in the proceedings. Kondewa’s counsel reported that Norman had instructed their 
client not to attend, and that Fofana and Kondewa appeared to be following Norman’s lead. The 
bench emphasized that the tribunal would proceed to fulfill its mandate even without the presence 
of the accused parties as permitted by Rule 60 of the Rules of Evidence and Procedure. Rule 60 
requires demonstrating that the accused has either explicitly or implicitly waived his right to be 
present in order to continue proceedings in his absence. In order to make this determination, the 
court heard testimony from the chief of the detention facility where the accused parties were 
housed. The three accused had been deemed capable of attending court by staff at the detention 
facility, and the detention chief advised them that they had the right not to attend and that they 
would be formally asked each day whether they would want to attend. The bench was satisfied 
that Rule 60 was complied with and that the accused parties had knowingly decided not to attend 
trial. 

The judges changed the designation of Norman’s counsel from stand-by to court-appointed so 
that the team would answer to the court rather than to Norman himself. Fofana’s defense team 
was also redesignated as court-appointed counsel. Kondewa re-appeared at trial later in the day 
and expressed his willingness to continue participating in the proceedings; accordingly, the court 
allowed the status of his counsel to remain unchanged.  

Balancing of Witness Protection with Right to Public Trial 

Later that afternoon Hinga Norman submitted a letter entitled “Judicial Protest” by way of his 
court-appointed counsel explaining the reasons for his absence. In particular, Norman demanded 
that the court should “[r]emove the Protective ORDER so that witnesses who are not sexually 
assaulted could TESTIFY in FULL VIEW OF THE PUBLIC in order to discourage the giving of lie 
TESTIMONIES that the Prosecution has been paying Prosecution Witnesses under hidden 
identity.” [2] Defense counsel for Fofana stated that their client also opposed the use of witness 
payments and was apprehensive that witness identities were not disclosed to the public.  
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The bench responded to Norman’s charges by requesting his court-appointed counsel to bring a 
motion to reconsider the breadth of the witness protection order. Judge Thompson stated that if 
the court were to reconsider its own protective measures previously decided upon by motion in a 
sua sponte action simply because an accused party was refusing to comply with them, it would 
be tantamount to allowing the accused to take the proceedings hostage. However, the bench 
stated that previous decisions on protective measures could be subject to variation if proper 
procedures were followed, and all three defense teams indicated that they would be formally 
raising the issue of the breadth of witness protection measures for reconsideration by the court.  

The need to continually balance strong protective measures for witnesses with public access to 
trials is an ongoing struggle for both the bench and the bar. The prosecution has persistently 
pressed for more closed sessions to protect witness identities, whereas the defense teams 
frequently object that their clients’ rights to a fair and public trial are jeopardized by overly 
stringent protective measures. This tension was demonstrated on Friday when the prosecution 
made an oral application to hear an insider witness in closed session [3]. Judge Thompson 
pointed out that if applications for witness testimony to be heard in closed sessions become 
overly common, the work of the court as a whole may be reminiscent of secret or in camera 
proceedings, and might thus undermine the rights of the accused to fair and public trials. He 
stated further that the right to a fair trial is interconnected with the perception that justice has been 
done, the concept of transparency, and the openness of the trial. The prosecution responded that 
one of the unique features of the Special Court for Sierra Leone is that it operates from within the 
home country where the crimes took place, and witness safety must be balanced with the need 
for an open trial. The SCSL may serve as a template for future courts, and witnesses need to be 
able to testify without fear. Judge Thompson reiterated that the public’s perception of the 
proceedings is as important for the court to consider as witness protection. This balancing act 
appears to be an ongoing process for the court as the CDF trial continues.  

1.) On 25 May 1997, junior members of the Sierra Leone Army (SLA) overthrew the 
democratically elected government in Freetown. The coup resulted in the formation of the AFRC, 
which joined with the RUF in a power-sharing agreement.     

2.) Letter of 20 September 2004 entitled “Judicial Protest” from Samuel Hinga Norman, 
addressed to the Principal Defender of the Special Court, entered into evidence as Exhibit 12.     

3.) The Trial Chamber is currently considering a request for court monitors to attend closed 
sessions in accordance with Rule 79 (C) of the Rules of Procedure.     

 



	  
	  
	  
	  
	  
 
 
 
 
 
This publication was originally produced pursuant to a project supported by 
the War Crimes Studies Center (WCSC), which was founded at the University 
of California, Berkeley in 2000.  In 2014, the WCSC re-located to Stanford 
University and adopted a new name: the WSD Handa Center for Human Rights 
and International Justice.  The Handa Center succeeds and carries on all the 
work of the WCSC, including all trial monitoring programs, as well as 
partnerships such as the Asian International Justice Initiative (AIJI). 
 
A complete archive of trial monitoring reports is available online at: 
 
http://handacenter.stanford.edu/reports-list  
 
For more information about Handa Center programs, please visit: 
 
http://handacenter.stanford.edu 
	  
	  
	  


